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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

'l .
JOSEPH MAZZE], et al., : \.\\&?)
: C)O
Plaintiffs, : <
: OPINION &\O
AND ORDER
- against - )
01cv5694 (JGK) (\@E)
THE MONEY STORE, et al.,
Defendants. : g\\
J N\
1 9)
RONALD L. ELLIS, United States Magistrate Judge: &Q)O
$ N
Plaintiff Joseph Mazzei brings this class action on beh&l?of himself and all those

<
N\
similarly situated against The Money Store, TMS Mox&&@%, Inc., and HomEq Servicing

Corporation. Mazzei alleges breach of contract ax@{ violations of the Truth in Lending Act
(“TILA™), 15 U.S.C. § 1666(d), TILA Regu@%\n Z,12 C.F.R. § 226.21, and California Business
& Professional Code § 17200 et seq. 843@5\;201 1), in connection with Defendants” allegedly
improper debt collection practlx/ﬁa‘{Docket No. 131.) The Court had previously dismissed
Mazzei’s claims under the{@ﬁr Debt Collection Practices Act, 15 U.S.C. § 1692, et seq. (the
“FDCPA™), (Docket 8)5" 30), and the Real Estate Settlement Procedures Act, 12 U.S.C. § 2605
(“RESPA”), (]{/b&et No. 74).
Ti@ﬁ‘ourt certified the following classes pursuant to Federal Rule of Civil Procedure
23( )(B): “All similarly situated borrowers who signed form loan mortgage agreements on
%ans which were owned or serviced by the defendants and who from March 1, 2000 to the
Q\O(O present (“Class Period”) were charged: (A) late tees after the borrower’s loan was accelerated,
S

Q and where the accelerated loan was paid off (“Post-Acceleration Late Fee Class™), and/or (B)

amounts paid to Fidelity, a non-lawyer entity, from attorneys’ fees charged to borrowers (“Fee



Case 1:01-cv-05694-JGK-RLE Document 273 Filed 07/21/14 Page 2 of 15

Split Class™).” (Docket No. 187.)
Before the Court is Mazzei’s request that Defendants be sanctioned for violating the duty o
to preserve information relating to foreclosure and bankruptcy services provided to Defendants O\\\6
by Fidelity National Foreclosure Solutions (“Fidelity”) through an electronic database created bQQO
Fidelity, “the New Invoice System.” (Pl. Letter to the Court, Nov. 25,2013 at 7.) Mazz(e(\irbo
claims that the information has been lost from the New Invoice System and is now in&??e
possession of a third party, Lender Processing Services (*“LPS”), and will be { for Mazzei to
retrieve. (Pl. Letter to the Court, Oct. 17, 2013 at 3.) Accordingly, Mazo 'Osks the Court to
direct Detendants to obtain the information from LPS, as a sanctio \g/%r their failure to preserve
the information in its original format. (Pl. Letter to the Coun‘@N(gv 25,2013 at 7.) For the
following reasons, Mazzei’s request is GRANTED. @}xdants are ordered to 1) bear the cost
of determining whether the New Invoice System %@a currently in the possession of LPS is
searchable; 2) pay Mazzei his attorneys’ t‘ee%@ this application. Mazzei is ordered to submit an
affidavit detailing reasonable hours arBchtes associated with its application by August 1, 2014,
Q)\/Q)% I. BACKGROUND
Mazzei alleges that{@a‘endants entered into a Master Service Agreement (“MSA™) with

Fidelity in 2000, und%&?’hich Detendants would send foreclosure and bankruptcy matters
involving borr(\:os to Fidelity and Fidelity would refer those matters to law firms Fidelity
retained é&.&%at purpose. (Pl. Letter to the Court, Nov. 25, 2013 at 3.) In return, Fidelity was
paigﬁortion of the attorneys’ fees charged to borrowers. (/d.) Defendants tracked the

bQg\/\oicing and payment of the fees through “the New Invoice System,” ““an electronic billing

Q\O(O system created by Fidelity . ... (Pl Letter to the Court, Oct. 17,2013 at 1.) In 2006,

QO Defendant The Money Store, Inc. sold the assets of Defendant HomEq Servicing Corporation, its

2



Case 1:01-cv-05694-JGK-RLE Document 273 Filed 07/21/14 Page 3 of 15

wholly owrned subsidiary, to Barclays. (Def. Letter to the Court, Nov. 25,2013 at 1.) Those

assets included the New Invoice System. (/d.)

Mazzei asserts that Defendants have violated their duty to preserve information in the

&Q
New Invoice System relating to foreclosure and bankruptcy services provided by Fidelity, Q}\O
including, but not limited to, information concerning fees received by Fidelity and its netv@( of
retained law firms (hereinafter, “the fee-related information”). Mazzei sought the fee%elated

information in discovery. Mazzei’s counsel claims that, on February 28, 201\%}®bf‘endams’

O
counsel informed him that the fee-related data the New Invoice Systemck)@@been lost. (Pl. Letter
&Q)
$ N

Lender Processing Services (“LPS™) now performs tl@\fﬁreclosure and bankruptcy

to the Court, Oct. 17,2013 at 1.)

outsourcing services for Defendants previously perfor&&@\ by Fidelity. ((Pl. Letter to the Court,

/
Oct. 17,2013 at 3.) LPS informed Mazzei that ité'@s information from the New Invoice System

. . S L
In an electronic format, but that the mforma@@h is not “readable,” (id.), that it will cost “a
A\

minimum of $10,000 to determine if 166\?] information is searchable,” and that costs will be
<)

incurred in extracting and conve(tg'lg the information into a readable format. (/d.) LPS has
informed Mazzei that it w&kcharge $85 per hour to extract and convert the information. (/d.)

Q)Q I1. DISCUSSION

N
A. The DL@WO Preserve

T@\ﬁuty to preserve evidence arises when “the party has notice that the evidence is
rele t to litigation—most commonly when suit has already been filed . . . .” Kronisch v. United
Qales 150 F.3d 112, 126 (2d Cir. 1998). “A party or anticipated party must retain all relevant
$Q\O documents . . . in existence at the time the duty to preserve attaches, and any relevant documents
Q created thereafter.” Zubulake v. UBS Warburg, LLC, 220 F.R.D. 212,218 (S.D.N.Y. 2003). The

3
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scope of the duty extends to “any documents or tangible things (as defined by Rule 34(a)) made
by individuals ‘likely to have discoverable information that the disclosing party may use to
support its claims or defenses.”” Id. (quoting Fed. R.cvP. 26(a)(1)(A)).

A party may be sanctioned for violating the duty to preserve if the moving party shost>\O
(1) that the party having control over the evidence had an obligation to preserve it at the tjga\e it
was destroyed; (2) that the records were destroyed “with a culpable state of mind;’ an&%) that
the destroyed evidence was ‘relevant’ to the party’s claim or defense such the{@onable trier of
fact could find that it would support that claim or defense.” Byrnie v. TC) of Cromwell, 243
F.3d 93, 107-12 (2d Cir. 2001). See also GenOn Mid-Atl., LLC V§Z\0%Qe) & Webster, Inc., 282
F.R.D. 346, 352-53 (S.D.N.Y. 2012), aff’d, No. 11cv1299 (Eg)(%()n WL 1849101 (S.D.N.Y.
May 21, 2012). Spoliation includes both the destructio Qc)l the “significant alteration of
evidence.” W. v. Goodyear Tire & Rubber Co., I%Q}F/.M 776,779 (2d Cir. 1999). See also
Treppel v. Biovail Corp., 233 F.R.D. 363, 37%£D.N.Y. 2006) (“[P]ermitting the downgrading
of data to a less accessible form~whiclb&?e/matically hinders future discovery by making the
recovery of the information moré\(/@s?ly and burdensome-—is a violation of the preservation
obligation.”). Sanctions sh&ufd not be imposed, however, without a showing that the movant has
suffered prejudice. Id@??ﬁ.

O

B. Appror\r\;&ness of Sanctions in This Case
%)

1. \$‘Defendants had a duty to preserve fee-related information in the New Invoice
N\ System.

‘\\O Defendants had the right and duty to obtain the information.

e
@b Mazzei maintains that Defendants were on notice of the duty to preserve as of the date of
O
O$Q the Complaint, June 22, 2001, and at least as of the date of the Second Amended Complaint,

QO



Case 1:01-cv-05694-JGK-RLE Document 273 Filed 07/21/14 Page 5 of 15

August 2, 2002, which specifically alleged that Defendants “charg[ed] attorneys’ and other fees
for tasks for which it had no right to be compensated,” (Sec. Am. Compl. 99 34, 44), and levied o
charges “in excess of amounts allowed to be recovered” (/d. § 2). (PL Letter to the Court, Nov. C)O\\\6
25,2013 at 2.) Mazzei argues that Defendants had an obligation to preserve relevant &\OK
information in the New Invoice System because they had the legal right and practical abiljﬁt\to
obtain the data from Fidelity, and had actual physical possession of the data during @%ﬂion of
the class period. (Pl. Letter to the Court, Nov. 25,2013 at 2.) Defendants cgn@d that they had
no obligation to preserve the information Mazzei seeks because it was n(@?under their
“possession, custody or control.” (Def. Letter to the Court, Nov. 3@@013 at2.)
A party has control over evidence when it has “the rgbt', authority, or practical ability to
obtain the documents from a non-party to the action.’@ﬁ}% NTL, Inc. Sec. Litig., 244 F.R.D.
179,195 (S.D.N.Y. 2007), aff'd sub nom. Gordon@’artners v. Blumenthal, No. 02¢v7377 (LAK),
2007 WL 1518632 (S.D.N.Y. May 17, 2006&%66 also SEC v. Strauss, No. 09¢v4150
(RMB)(HBP), 2009 WL 3459204, at@c"‘)Q\?S.D.N.Y. Oct. 28, 2009) (“[ A] party has control over
material that it has the practical@ a@%‘(y to obtain . . . [and] material that it has a legal right to
obtain.”) Legal ownershlg@r actual physical possession are not necessary for control. In re
NTL, Inc. Sec. Litig. @_)& F.R.D., at 195. See also In re Flag Telecom Holdings, Ltd. Sec. Litig.,
236 F.R.D. 17@}&0 (S.D.N.Y. 2006) (“The concept of ‘control” has been construed broadly.”).
A party i@ control of any documents in the possession of a third party if that third party is
cozgéétually obligated to make them available. Inre NTL, Inc. Sec. Litig., 244 F R.D. at 195.
@8\ The fee-related information in the New Invoice System has been destroyed in that it may
no longer be accessible at all, and if it is accessible, will only be accessible at great cost. See Pl

Letter to the Court, Oct. 17, 2013 at 3 (“LPS also states that it does not know ‘whether the

5
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information can be extracted in an automated fashion in bulk and converted to a readable

format.””); W.v. Goodyear Tire & Rubber Co., 167 F.3d 776, 779 (2d Cir. 1999). Defendants 6@
had both the legal right and practical ability to obtain the information relating to fees in the New C)O\\\
Invoice System after the initiation of this action. [n re NTL, Inc. Sec. Litig., 244 F.R.D. at 19Q5>\O
Defendants had a contract with Fidelity, the Master Services Agreement, which stated thadb(\
billing invoices submitted to Defendants by Fidelity through the New Invoice Systel{\\gust

“specifically identify the fees and costs tfor which payment or reimbursement 6®ught ” (Pl

Letter to the Court, Nov. 25,2013, Ex. A at 7, 19.) Because the Masters&&vmes Agreement

Q)
gave Detendants a contractual right to demand the information sp\gcﬁcally identifying the fees

>
being charged, Defendants were in control of that informati(@.\’ln re NTL, Inc. Sec. Litig., 244
_ %)
F.R.D. at 195. See also GenOn Mid-Atl., LLC v. StonWebsler, Inc., 282 F.R.D. 346, 355

/
(S.D.N.Y. 2012), aff'd No. 11cv1299 (HB), 2012®&yL 1849101 (S.D.N.Y. May 21, 2012)

N\
(finding a party had a practical ability to ob‘@ﬁ information from a third party consulting firm
v

when “there seems to be little doubt t@?‘the third party] would have complied with a timely
)

request . . . to preserve its infon@/@%on”); S.E.C. v. Strauss, No. 09cv4150 (RMB) (HBP), 2009
WL 3459204 (S.D.N.Y. O@{ 28 2009) (“[A]n agreement with a third-party possessor granting a
party access to docur@)rcl{s along with an actual mechanism for getting the documents, gives that
party the ° prac\/?}yabﬂlty to obtain’ the documents and so is sufficient to establish that party’s
control.” \$

((\ The 2003 Amendments to the MSA gave Defendants the practical ability to obtain the
‘\K information.

e
’06 As an alternate basis for tinding that Defendants were in control of the fee-related
O

D information in the New Invoice System, Mazzei notes that a 2003 Amendment to the Master

QO
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Services Agreement gave Defendants the right to request any “nonpublic personal information”

collected by Fidelity and a right to have the information returned to them upon termination of the 6®
Agreement. (Pl. Letter to the Court Nov. 25, 2013, Ex. E at 1.) The fact that a third party agrees C)O\\\
to treat its work related to services provided to a party as confidential does not establish any &\O&

legal rights, GenOn Mid-Atl., LLC, 282 F.R.D., at 355, but it does relate to the issue of pr@ﬂ\lcal

ability to obtain the information because it demonstrates a likelihood that Fidelity W@?d have

complied with a timely request by Defendants to preserve its information. I<O®1zzei further

relies on the fact that the 2003 Amendment also gave Defendants the ri@&o perform
%)

“information security reviews on any systems, applications, netwgk\s, sites or other methods of
>
handling information” used by Fidelity and the right to auditgfdelity’s records. (Pl Letter to the
N\
%)
Court Nov. 25, 2013, Ex. E at 2). For the same reason&&ﬁ\scussed above, this does not show that

/
Defendants had a legal right to the information a&ﬁted, but it does help establish that they had a
N\
practical ability to obtain the information. Q)’bﬁ

v
Fidelity’s agreement to inderrgboj’) Defendants gave Defendants the practical ability to

obtain the information. 6@
%)

Mazzei also argues thﬁt@efendams controlied the information in the New Invoice

System because F ideli%)@\eed in the Master Services Agreement to indemnify Defendants from

any “claims and a@@ns’ and all expenses incidental to such claims or actions . . . arising out of

[its] Servicié’?}g; because Fidelity and Defendants agreed to “cooperate with each other in all

materia«l&\espects relating to the performance of [the MSA],” (Pl. Letter to the Court, Nov. 25,

é@j\? at 6), citing Moore v. Firstsource Advantage, LLC, No. 07cv770, 2011 WL 4345703
Ofob@(W.D.N.Y. Sept. 15,2011). The Court finds that this clause is turther evidence of Defendants’

A

D practical ability to obtain the information in Fidelity’s possession, and the likelihood that

QO
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Fidelity would have complied with a timely request to preserve information.

Fidelity was not an agent of Defendants.

As an alternate basis for demonstrating that Defendants had control of the information in
the New Invoice System, Mazzei argues that Fidelity was the agent of the Defendants. Althou&{p
the Court ultimately finds that Defendants had control of the information, this argument isbo
without merit. A principal is deemed in control of the documents held by its agents&e GenOn
Mid-Atl., LLC v. Stone & Webster, Inc., 282 F.R.D. 346, 354 (S.D.N.Y. 20126@’ 'd, No.
11¢v1299 (HB), 2012 WL 1849101 (S.D.N.Y. May 21, 2012) (a party h@&} duty to preserve
files in possession of its agent) (citing Trigon Insurance Compangv&l]mled States, 204 F.R.D.
277,289 (E.D. Va. 2001)). In arguing that Fidelity was an i%e\rt of Defendants, Mazzei relies on
Network Agreements Fidelity formed with the law ﬁr&i‘;}@contracted with to represent
Defendants. The Network Agreements stated th%&/idelity shall be considered the agent of each
service/investor Client,” and Mazzei main{zﬁé@@& that Defendants are clients for the purposes of the
Agreements. (Pl. Letter to the Court, Bib% 25,2013, Ex. F at 2.) The Master Services
Agreement between Fidelity anek/ﬁefendants, however, contradicts these Network Agreements,
stating that “Fidelity’s cap&cﬁy under this Agreement is that ot an independent contractor, and

)
not an agent or emplc@_?cé of the Money Store for any purpose including but not limited to,

O
payment of taXQS/\\aQnd standards of care and liability.” (Pl. Letter to the Court, Nov. 25, 2013,

Ex. A at@ @n determining whether or not Fidelity and Defendants had a principal-agent

rela&@ship, their own contract is dispositive. Therefore, Mazzei’s argument for control on this

S

b@Q&sis 1s without merit.
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The claim that the New Invoice System was proprietary does not change the conclusion
that Defendants had the practical ability to obtain the information in it.

Defendants assert that the fee-related information in the New Invoice System was not \QQ)

O
under their control because the New Invoice System was a “Fidelity proprietary product,” which KC)
O
could only be accessed by Defendants through a web address provided by Fidelity and log %1\&/

codes granted to the Defendants by Fidelity. (Def. Letter to the Court, Nov. 25,2013 %&\()b
Defendants further assert that “[a]ll software, data fields and data entry” on the && Invoice
System was “housed by Fidelity on its systems,” the data on the system cou@%ot be downloaded
by the Defendants, and all the Defendants could do was “access the jQé‘lce ... approve or reject
[it], or request further information or a billing moditication.” (lﬁ These arguments are

A%

meritless. As discussed previously, legal ownership or ac@a?physwal possession are not

necessary for control. /nre NTL, Inc. Sec. Litig., 244\§R D. 179, 195 (S.D.N.Y. 2007), aff’d

sub nom. Gordon Partners v. Blumenthal, NO.&@[&V7377 (LAK), 2007 WL 1518632 (S.D.N.Y.
>

<
May 17, 2007). Detendants had a “pract'éc\&k ability to obtain™ the information in the New
\

Invoice System because the Master&?vices Agreement provided them access to the

<
information, /n re NTL, Inc. ng@\zitig., 244 F.R.D. at 195, and the log on codes granted to them

by Fidelity provided thed)m(Sith an “actual mechanism” for obtaining the information. S.E.C. v.
Strauss, No. 09C\§89%(RMB) (HBP), 2009 WL 3459204 (S.D.N.Y. Oct. 28, 2009).

ve @%fendants did not possess the information in the New Invoice System, they
e practical ability to obtain it.

O@Defendants rely on Shcherbakovskiy v. Da Capo Al Fine, Ltd. for the propositions that “a
S

rty is not obliged to produce . . . documents that it does not possess or cannot obtain,” and that
\NO7 party also need not seek such documents from third parties if compulsory process against

QO third parties is available . .. .” 490 F.3d 130, 138 (2d Cir. 2007). This reliance is misplaced. In

9



Case 1:01-cv-05694-JGK-RLE Document 273 Filed 07/21/14 Page 10 of 15

Da Capo, the court makes clear, “if a party has access and the practical ability to possess
documents not available to the party seeking them, production may be required.” Id. Here,

Defendants had “access and the practical ability to possess” the documents in the New Invoice

\§
&

Because the information is less accessible, spoliation is an issue in this case. @Q

System.

Defendants also contend that there is no spoliation issue because Plaintiffs h‘s&e not
shown that the information in the New Invoice System is less accessible nowé@ prior to the

transfer of Defendants’ access to the system to Barclays. (Def. Letter to{ﬁ% Court, Nov. 25,

Q)
2013 at 5). This argument has no merit. Mazzei asserts, and Defgg nts do not dispute, that the

only remaining trace of the information in the New Invoice %Neem is possessed by Lender
Processing Services and is not presently in a readable @%at. Therefore, the information is less

7.
accessible than it was when Defendants had accessYo it.

N
The information sought from the A@Invozce System is properly relevant to class list

di.
iscovery. (\fo

Defendants additionally ass@b%at Mazzei is not entitled to the information in the New
%]

Invoice System because it is gl@’lts discovery, not class list discovery, and merits discovery has
already concluded. (Deédb{e?tter to the Court, Nov. 25, 2013, at n.2.) Defendants do not support

their assertion Wi%@ly reason why the information sought is merits discovery, not class list
v

discovery. crtheless, this argument is misplaced. 1f Defendants violated their duty to

\$&

preserve&ﬁny type of discovery, the Court may impose sanctions.

‘\\O In summary, Mazzei had the burden of establishing that Defendants had control over the

e

information in the New Invoice System. Given Defendants’ practical control over the system

and its contents, this burden has been met.

10
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2. Defendants acted with a culpable state of mind when they failed to preserve
fee-related information in the New Invoice System.

Mazzei must show that Defendants acted with a culpable state of mind when they failed \\\QQ’

)
to preserve the information in the New Invoice System. This requires a showing that Defendants KC)

QO

. . . . . DA
destroyed evidence “knowingly even without intent . . or negligently . . .” Byrnie v. Town of Q/
Cromwell, Bd. of Educ., 243 F.3d 93, 109 (2d Cir. 2001). See also Residential Fundin\@orp. V.

DeGeorge Financial Corp., 306 F.3d 99, 108 (2d Cir. 2002). \\%"
)

In this case, Defendants had affirmatively represented to the Court t@%@the information in
the New Invoice System was being preserved. In 2009, Plaintiffs m,{lgg"actlon and Plaintiffs in

another action against Defendants, Vincent, et al. v. The Money r\e, et al.,No. 11cv7685

\/
(JGK)RLE), had filed a motion to enjoin Defendants frm@‘&stroying records necessary to

QO
identify class members. (Vincent, Docket No. 86—87)$In the motion, Plaintiffs made clear that

O

they were seeking to enjoin the destruction of {Qb@related records either in the possession of

>
Detfendants or Fidelity, stating “HomEq ‘}%és’@failed to provide any documents showing the actual
division of purported ‘legal fees’ ié@b%(;qatters involving the plaintiffs . . . Even if HomEq did
not itself have these documerp@n its possession, it clearly had the ability to direct Fidelity . . . to
disclose the actual divi%@gﬁf ‘legal fees’ in these matters.” (Vincent, Docket No. 87 at 22.) In
their response, fi\/l@sanier this docket, Defendants stated that they have “not destroyed
documentsiézg}d/ that they have” “long had, a‘litigation hold’ directive in place as to these
actions@(Docket No. 97 9 3) Detendants further stated that “[a]ll that has happened is that the
g‘l‘éf;ofor closed-out loans have been moved off of The Money Store’s MSP computer system
0(06 onto another computer database and/or preserved in the “hard copy’ files of The Money Store,”
OO$\ and that ““all of the records are retained in either the I'T Turbo system, the New Invoice System, or

11
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Oracle, as well as hard copies and imaged loan documents from the loan files themselves.” (/d.

€9 4, 9) (emphasis added.) Defendants were thus put on notice of the Plaintiffs’ intent to seek
fee-related data in the possession of Fidelity, and their response affirms that the data in the New C)O
Invoice System was being retained. Now, Defendants have informed Plaintiffs that the data in &\O

the New Invoice System is lost, (P1. Letter to the Court, Oct. 17, 2013 at 1), and that they 1’3&6

been “unable to get any information from Fidelity on what fees, what firms, or an%_hﬂ\g to date.”

(Id) Thus, Defendants have failed to preserve the data after being put on not@hat Plaintiffs

O
intended it to be preserved, and after having affirmed that the data was le)q&g preserved.

%)
Therefore, Defendants acted willfully in failing to preserve the dag&l
Defendants argue that they never “said or implied thaé}lvfe Defendants had access to the
New Invoice System in 2009,” but instead, they only %&& that they had been “advised by

HomEq that whatever was in the New Invoice Syéém had been preserved.” (Def. Letter to the
N\

N
Court, Nov. 25,2013 at n.1). This argumen@ﬁés no merit. The issue is not whether Defendants
v
represented that they had access to thecﬁ‘c(?w Invoice System in 2009 but whether they had a legal

right and practical ability to obth}&he information in the New Invoice System in 2002, thus
2

! The proposed Rul ¢), would abrogate Residential Funding Corp. in that it would not permit sanctions
to be imposed for the n t destruction of evidence, but would require a court to find that “the party’s actions
caused substantial prej &m the litigation and was willful or in bad faith; or (b) irreparably deprived a party of any
meaningful opportun o present or defend against the claims in the litigation.” Sekisui Am. Corp. v. Hart, No.
12cv3479 (SAS) , 2013 WL 2951924, at n.3 (S.D.N.Y. June 10, 2013). The new Rule would also require the
Court to consider<ll relevant factors in determining whether a party acted willfully or in bad faith including, “(A)
the extent t@ch the party was on notice that litigation was likely and that the information would be discoverable;
(B) the r@o ableness of the party’s efforts to preserve the information; (C) whether the party received a request to
presera@the information, whether the request was clear and reasonable, and whether the person who made it and the
p r{d Yronsulted in good faith about the scope of preservation; (D) the proportionality of the preservation efforts to

%} nticipated or ongoing litigation; and (E) whether the party timely sought the court’s guidance on any
resolved disputes about preserving discoverable information.” COMMITTEE ON RULES OF PRACTICE AND
PROCEDURE OF THE JUDICIAL CONFERENCE OF THE UNITED STATES, PRELIMINARY DRAI‘I OF PROPOSED
AMENDMENTS TO THE FEDERAL RULES OF BANKRUPTCY AND CIVIL PROCEDURE 316-17 (2013), available at
http://www.uscourts.gov/uscourts/rules/preliminary-draft-proposed-amendments.pdf. Defendants’ conduct is willful
even considering these factors, Therefore, even if the new Rule were in effect, the Court would reach the same
conclusion as herein.

12
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triggering the duty to preserve. Defendants do not dispute that Plaintiffs’ 2009 motion put them

on notice of Plaintiffs’ intent to obtain the fee-related information possessed by Fidelity and >
©

Plaintiffs’ desire to have this data preserved. Defendants do not dispute that they represented to C)O\\
the Court that the information was being preserved by Fidelity. The attempt to shift the &\O&
responsibility and blame to Fidelity is unavailing. The duty to preserve belongs to Defendé‘l\ts.
They had the ability to preserve the information through Fidelity. They failed in t%_’t&‘\gty.

3. The fee-related information in the New Invoice System is r6lb_y nt.

“When a party destroys evidence in bad faith, that bad faith alonsgg sufficient
Q)

circumstantial evidence from which a reasonable fact finder coul%:\ clude that the missing

>
information was unfavorable to that party.” Residential Funghg Corp., 306 F.3d, at 109. The
N\
tacts in this case meet that standard, and the Court ﬁn%\\&}at the documents were relevant.

/
Defendants argue that the information in %éNew Invoice System was not, in fact,

N

relevant. They assert that “[t]he invoices pr&med to HomEq for review by law or trustee firms

through New Invoice did not contain @O’ziescription, information or amounts regarding any

)
)
billing arrangement between Fi%g/ﬁty and its attorney/trustee network.” (Def. Letter to the Court,

Nov. 25,2013 at 2.) Evexkqvﬁhout the presumption expressed in Residential Funding,

Defendants cannot pé@jgi)ll on this point. They do not dispute that the New Invoice System
AN

L Q . .
contained mfon@aﬂon about fees charged to Defendants by law firms that contracted with
Fidelity. n if the system did not contain any information about the division of fees between

F id& and the law firms, the amount of fees charged to Defendants by the law firms would still
<
bqﬁ relevant information under Federal Rule of Civil Procedure 26(b).

(o
O Finally, Defendants argue that “[g]oing into Fidelity’s New Invoice System is not likely

$0

QO to identify any new class members because our methodology with the servicing database

13
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accounts for all borrowers who paid attorneys’ fees . . ..” (Id. at 5.) This argument is

conclusory, and without merit. Defendants have not demonstrated that their methodology is
sufficient.
@)

N
4. Mazzei was prejudiced by Defendants’ failure to preserve fee-related &\O
information in the New Invoice System.
Q}Q

Prejudice is presumed when “evidence is willfully destroyed by the spoliatin\g?\ y.”

Sekisui American Corp., 945 F. Supp. 2d at 509. “To shift the burden to the inn&&m party to

O

describe or produce what has been lost as a result of the opposing party’s waiiful or grossly

negligent conduct is inappropriate because it incentivizes bad behava@C”[d. Because

Defendants willfully failed to preserve the information in the Negglflvoice System, prejudice is
v/

presumed. Therefore, Mazzei has met its burden of dem\g\@gjating that Defendants should be
sanctioned. .
S
&
Q)’(}
Mazzei requests that Defendants gésésanctioned by being ordered to obtain all the relevant
\

information formerly in the New Img@oce System from Lender Processing Services at their own

%]
expense. When evidence is d;@\r(/)yed, the party who sought the evidence should be

C. Appropriateness of the Sanction

compensated for any “d&)@ﬁ/ery necessary to identify alternative sources of information.”

Turner v. Hudson@g%sit Lines, Inc., 142 F.R.D. 68, 78 (S.D.N.Y. 1991). See also Inre NTL,
v
Inc. Sec. Lz@@\f44 F.R.D. 179, 201 (S.D.N.Y. 2007) (awarding attorneys’ fees associated with

additions! discovery plaintiffs were required to pursue because detendants failed to preserve
é}éﬁf@ords). Cf. Chanv. Tripe 8 Palace, Inc., 03cv6048 (GEL)Y(JCF), 2005 WL 1925579 (S.D.N.Y.
Orbb Aug. 11, 2005) (finding that an award of costs occurred in connection with a motion tfor
OO$\ sanctions “serves the remedial purpose of making the opposing party whole for costs incurred as

14
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a result of the spoliator’s wrongful conduct™).

While Defendants have set forth some information on the costs of retaining the o
O
. ) N
information sought, they have fallen short of demonstrating that the cost of production would be C)O\\

overly burdensome. Q}\OK
I1I. CONCLUSION @@0
For the foregoing reasons, Mazzei’s request that Defendants be sanctioned fs@‘violating
the duty to preserve information in the New Invoice System is GRANTED. @ndamts are
ordered to 1) bear the cost of determining whether the New Invoice Sys&g@ data currently in the
possession of LPS is searchable; 2) pay Mazzei his attorneys’ fees 1/3 this application. Mazzei is

ordered to submit an affidavit detailing reasonable hours andgrﬁtes associated with its motion by

August 1, 2014. $(\

SO ORDERED this 18th day of July 2014 ¥

New York, New York \/@rb B -
® =
O

B2 The Honorable Ronald L. Ellis
\/Q' United States Magistrate Judge
%)

O((\

\Oq
P

N/

(2)
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