Riley -v- Marriott International, Inc.

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

LINDA RILEY and JAMES RILEY,
Plaintiffs,
V.
MARRIOTT INTERNATIONAL, INC.,

Defendant.
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PRELIMINARY STATEME!OW

N
Linda Riley and James Rile{yollecti\we ‘Rileys’) have commeced this

action against Marriott International, Inc. (“Ma@lotﬂ)ssertlng state law claims for negligence

arising from a slip and fall accident suffeéeﬁ by Linda Riley at a Marriott hotel in Lahaina,

A%

Hawaii on January 10, 2011D0§cketQ@11 at 56). Faleral jurisdiction is based upon the

diversity of citizenship of the Q/ﬁ%’es 28 U.S.C. § 1441. (Docket # 1).

Pursuant '[@\58 U.S.C. 8§ 636(c), the parties have consented to have a United States

magistrate judge COQ&ﬁct all further proceedings in this case, including the entry of final

judgment. (D\‘gﬁt # 35). Currently before the Court is the Rilegsion for summary

judgmeng&ocket # 31).In the motion, the Rileys also seek sanctions for Marriott’s alleged

‘\
Q@f‘anted in part and denied in part.

S
$&O
QP

gé?lon of relevant evidenceld(). For the reasons discussed below, the Rileys’ motion is
&
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Motion for Sanctions

A. Factual Background

"
The Rileys’ claims arise from Linda Riley’s slip and fall accident that occurred %&

Marriott’s Maui Ocean Club hotel (the “Hotel”) located at 100 Nohea Kai Drive, Lahalna(o*
Hawaii. (Docket # 1-1 at 5, 1 4). According to Linda Riley (“Linda”), she slipped qgﬁ%ll on
the floor of the Hotel's parking garage after exiting an elevator. (DécBatl at W The

Rileys contend that #@floor was wet from rainwater that had been permlt@ to padl.a(

11 4, 9). According to the Rileys, Marriott failed to take reasonabLg@?ecautlons to prevent her

fall by removing the accumulated water, providing a non-slip sﬁf?ace or providing warning signs.

(Docket # 31-11 at 2). \/(b
@

The Rileys maintain tha#larriott had&&ﬂ%velllance camera that monitored and
recorded the area of Lin@ acmdenttwentyfour@ @ours a day. (Docket ## 31-11 at 9;438t

21). Robert Romero (“Romero”), the Io%ﬁrevention manager at the Hotel, testified that the area

A%
of Linda’s accident is recorded contq{ﬂously throughout the day and the recording is stored on a

hard drive. Docket # 334 at6 8&31) The recordings are maintained for thirty days, at which
Q)

time the stored recordmgg are overwritten by new recordinidsat(8). According to Romero,
once he is notified %%) potential claim against the Hotel, he is responsible for preserving
information re\a}@g to that claim.d. at 1011).

\$\$ Romero testified that he reviewed the security footage from the camera

\

@%rlng the area of Linda’s fall after he learned of the accidéhtat(9, 11-12). According
S

& Romero, the video showed Linddall, her removal from the scene in a wheelchair, and hotel
O

&O employees placing wet floor signs and sweeping up the water on the fiboat ¥214).

QO Romero also testified that becausedhmera records continuously throughout the day, the



$(\
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recording also depicted the area of Linda’s accident prior to her accididrdat Z021).

Romero turned the recording over to the Hotel’s liability insurance carteerat(1113).
The Rileys maintain that Marriott failed to provide them with complete relevanto\\\ ?

footage recorded on the surveillance camera. (Doék8il# at 1 28; 31-11 at 9). Accordi@o

the Rileys, Marriott has provided only approximately seven msnoft¢he footage, whi%@bafg;

about one minute before Lindascident and ends before she is removed from{t& ground and

placed ina wheelchair. Id.; Docket #33, Exhibit (“Ex.”) E (DVD Recorqu?f January 10,

2011, Manually Filed with the Court)). The Rileysimtain that Marr@%d a duty to preserve

more of the footage both prior and subsequent to Lmaiecldent’%%ocket ##1-1 at Y 26-35;

31-11 at 9). 4

<

The Rileys contend that footage bef: $§\%§e accident would be important to
demonstrate the condition of the floor during t@e time preceding the ag@atlewing them to
establish when the water collected on tt*@zﬁ‘oor and how long the waténevadeford.inda’s
accident. (Docket # 34t 1] 15- 17) l({%\ddltlon the footage would reveal whether hotel
employees &d monitored the Q/@(’a’ or observed the wet floor conditiddsat(fff 13-17). For
example, Robert Burgei((ﬁe security supervisor at the Hotel, testified that he had walked through
the area of the faIIo oximately foifiye minutes prior to the accat. (Docket ## 34 at { 14;

AN

33-3at5, 23 cording to the Rileykey are unable to meaningfully challenge his testimony
%)

because ’footage thbuld have verified whether or not Burger had walked through the area

Olc@en destroyed. (Docket # 341aL%, 23.
S

@6 Similarly, the Rileys maintain that footage of the scene after the accident would

(o
2O also be relevant to demonstrate how much water had collected on the fitoat. W 17-19).

According to the Rileys, Romero testified that the video he viewed depicted hotel staff placing



wet floor signs and removing the water from the flo¢erathe accident(ld.). The recording,
however, ends just as a hotel employee is observed entering the area with a sign and a broom. .
(Docket #33, Ex. E). Thughe Rileys are unable to determine how much water was removed \\\ ?
from the location and how long it took the hotel staff to removedacket #34 at ¥ 18-19)\&0&0

In addition, the Rileys contend that thetel had a policy of maintaimg “%Weep
sheet5 or maintenance logs(Docket # 31-1 at § 31). In support of this contem@r\ﬂ‘, the Rileys
have provided a Marriott document that appears to set forth standardsO licable to sweep logs
(the “sweep log policy”). (Docket # 31-9 at 4). The purpose of the(@v\eep log policy is to
“ensure that floor cleaning is performed as scheduled, as w&ﬂ'ﬁmwde a record of work
completed in the event of accident claims due to wet or@h{@red flods). The sweep log
policy requires that the logs contain the foIIowingg‘f@?mation:Ic(dz)tion; (2) date; (3hime
cleaning started; (4)me cleaning ended; an(f%@a/me of associate completing that cleaning
(Id.). The policy requires that sweep Ioggé(e\completed daily and be maintained for three
months. [d.). It also requires that atl\%’:;)hc areas be vacuumed or mopped every day “or more
frequently as traffic volume d\/a(?es Id(). The Rileys maintain that the sweep sheets would be
relevant in determing |ssQ).{5s of Marriott’s notice of the condition of the floor, its duty to warn
and its duty to corr%)tcfhe condition. (Docket # 34 at | 23). According to the Rilegsy¢ep
sheets for Ja@/&y 20%% re destroyed by Marriottld; at 1 22).

\$\$ Marriott opposes the motion for sanctions solely on the grounds that the Rileys

K8(?%uled to demonstrate prejudresulting fromthe destruction of the sweep logs and

‘\
rtions of the video footage. (Docket ## 33 at § 43 88+10). Marriott does not dispute

‘b
&O that the sweep logs and video footage existed or that it had a duty to preservddtjemNof

QO does Marriott offer any justification for or explanation of their destructitsh). (According to
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Marriott, the only portion of the video that was not produced is the footage of Linda beied plac

in a wheelchair and removed from the scene. (Docket # 33-5 at 9). Marriott contends that this

o
footage is not relevant to the Rileys’ claim and ttieys have not been prejudiced by the \\\e>

destruction of the footageld(). Ké

<&

B. Discussion
Discussior ,00
“Spoliation is the destruction or significant alteration of evidena@,\\ér theefadur
preserve property for another’s use as evidence in pending or reasonat&g\foreseeable Itigation.”

West v. Goodyear Tire & Rubber Co., 167 F.3d 776, 779 (2d Cir. ). “The right to impose
O

sanctions for spoliation arises from a court’s inherent power to eontrol the judicial process and

litigation, but the power is limited to that necessary to r%dc:%s conduch'whuses the judicial

N
process.” Pension Comm. of the Univ. of Montr@@%nsion Plan v. Banc of Am. Sec., 685

F. Supp. 2d 456, 465 (S.D.N.Y. 2010), abroga@d on other groundshig v. Port Auth. of

New York & New Jersey, 685 F.3d 135 @‘Clr 20¥1}, denied 133 S. Ct. 1724 (2013); see
v
also Residential Funding Corp. v. %e@eorge Fin. Corp., 306 F.3d 99, 106-07 (2d Cir. 2002)

9
(citing DLC Mgmt. Corp. v. TQ\@%Of Hyde Pafl63 F.3d 124, 135-36 (2d Cir. 1998)); Reilly v.
%)

NatWest Mkts. Grp. Incngl F.3d 253, 267 (2d Cir. 1999) (“[w]hether exercising its inherent
power or acting pur@)&nt to Rule 37, a district court has wide discretion in sanctioning a party for

discovery ablKS‘/e?g);ert. denied528 U.S. 1119 (2000).

Q
&.
$$

<

Gs\\ ! The parties rely upon Hawaii state law in support of their spoliation argument in their memoranda of law.

O

ocket ##31-11; 335). During oral argument, the Court informed the parties that it would resolve the spoliation
issues under applicable fedelal. See Steinsnyder v. United Sta8:d3 WL 1206451, *13 (E.D.N.Y.) (“[t]he
Court’s own research reveals that, in diversity actions, courts routinely apply federal law to motions for
spoliation sanctions”) (citingarella v. City of New York323 F. App'x 13, 15 (2d Cir. 2009)yeport and
recommendation adopted as modified, 2013 WL 1209099 (E.D.N.Y. 28&3Narz v. FedEx Kinko’s Office009
WL 3459217, *6 n.4 (S.D.N.Y. 2009) (“[i]n a diversity case, federal law, not state law, governsutis C
imposition of spoliation sanctions|[;] [a] federal court’s authority to impose sanctiomkerives not from
substantive law, but rather from its inherent power to control the judicial process”).

5
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A party bringing a spoliation motion must demonstrate that: (1) the party charged

with destroying the evidence had an obligation to preserve it; (2) the records were destroyed with .

a “culpable state of mind”; and, (8)e destroyed evidence was relevant to the party’s claim or O\\\
defense. Residential Funding Corp. v. DeGeorge Fin. Corp., 306 F.3d at 107 (citing B&@e V.
Town of Cromwell, Bd. of Educ., 243 F.3d 93, 107-08 (2d Cir. 206dg)also Arista R%Cards
LLC v. Usenet.com, Inc., 608 F. Supp. 2d 409, 430 (S.D.N.Y. 2009); Zubulakg\\\f‘ UBS Warburg
LLC, 220 F.R.D. 212, 220 (S.D.N.Y. 2003). @

\O

1. Duty to Preserve 0

o\
O
“Ildentifying the boundaries of the duty to preser\’/%gmvolves two related inquiries:

whendoes the duty to preserve attach, and whkatence m@%@be preserved?” Zubulake v. UBS
N

Warburg LLC 220 F.R.D. at 216 (emphasis in ori@@& A party is obligated to preserve

evidence when it has “notice that the eviden%@ié relevant to litigation or when a party should

O
have known that the evidence may be r%@ant to future litigation.” Fujitsu Ltd. v. Fed. Express

v
Corp., 247 F.3d 423, 436 (2d Cir.),oq&t. deni®d84 U.S. 891 (2001); Creative Res. Grp. of New
S
Jersey, Inc. v. Creative Res.%ﬁ%, 12 F.R.D. 94, 105 (E.D.N.Y. 2002). Once the duty to

%)
preserve has attached, a-party $thanstitute a litigation hold and “suspend its routine document

and retentlon/destrl@frbn policy.” Toussie v. Cnty. of Suf20&7 WL 4565160, *7 (E.D.N.Y.
2007) (quotlnq\/bubulakézo F.R.D. at 218). As discussed above, Marriott has not challenged
the Riley. ontention that it had a duty to preserve the destroyed evidence. In any event,

raé?o testified that he was aware of his obligation to preserve evidence in the possession of the

Qﬁotel when a guest had an accident and that he became awardal$ accident the day after it

&O occurred. (Docket # 33-4 at 10-11). Furthergeauine question exists that video footage

depicting the scene of an accident and sweep logs reflecting maintenance performed at the scene



of an accident iikely to contain relevant information. Accordingly, | easily conclude that
Marriott had a duty to preserve both the sweep logs and the video footage from the day of the
accident. Slovin v. Target Corp., 2013 WL 840865, *3 (S.D.N.Y. 2013) (obligation to preser&/)é\\ ?
video footage of slimndfall accident arose at the time of the acciggaiefendant] had the K‘Oﬁ

duty to preserve an unedited version of the video, one that is continuous and cert%@{y longer

than two minutes, because the video would have shown the events leading u@% and following

[plaintiff's] accident, which might have been relevant”). ﬁ
\0Q
2. Culpability 0
o

“[A] finding of bad faith or intentional misconducfﬁs@notiaesqua non to
sanctioning a spoliator.” Reilly v. NatWest Mkts. Grp., I%&l/%.sd at 268. Rather, a finding of
gross negligence will satisfy the “culpable state of 3 requirement, as will knowing or
negligent destruction of evidence. IReadenU@lfundlng Corp., 306 F.3d at 108 (“[t]he
sanction of an adverse inference may b%&)p@pnasome cases involving the negligent
destruction of evidence because e \p/arty should bear the risk of its own negligence”);
Zubulake 220 F.R.D. at 220 (¢ ae‘;??lpable state of mind’ for purposes of a spoliation inference
includes ordinary negllggqce”)

When(ggé duty to preserve arises, the failure to institute a litigation hold or
suspend docu@{e%t destruction practices does not constitute per se gross negligence. Chin v. Port
Auth. of@/ York & New Jersey, 685 F.3d at 162. Instead, “the betteacpps to consider
[theoé\iure to adopt good preservation practices] as one factor in the determination of whether

Q@Iscovery sanctions should issue.” (ititernal quotation omitted) (alteration in original); see

&O GenOn MidAtlantic, LLG 282 F.R.D. 346, 357 (S.D.N.Y. 2012) (categorical approach is

QO



inappropriate because circumstances of case may warrant finding of negligeacéhat gross
negligence).
B\
Here, Marriott has failed to offer any justification for its failure to preserve the O\\\
evidence. Ideed, in its papers opposing the motion, Marriott failed to offer any facts coﬁ@rning
how or why the evidence was destroyed. During oral argument, the Court asked (;OQUnsel for
Marriott to explain the circumstances under which the materials were destroyg&‘ Counsel for
Marriott conveyed his belief that the sweep logs were destroyed in acc nce with routine

O
document destruction policy. He was unable to provide an explau&@gn for the destruction of
O

portions of the video footage. \$&®
Although facing a serious motion for sancéh&% with potentially significant
N\

consequences, Marriott apparently did not investi&g(‘e@the destruction of the relevant evidence or,
if it did, explain the results of the investigatio&bfhus, the only information that this Court has
concerning the destruction of the evidenge\are the assertions of Marriott’s counsel made during

v
oral argument. Even then, Marrioth\%ounsel was unable to providiaetsyconcerning the

circumstances under which t@?eo footage was destroyed. The failure to provide the Court
with any sworn facts froroaﬁersons with knowledge of the destruction of the challenged evidence
demonstrates such@)géck of diligence that it suggests bad faith destruction. In any event,
Marriott’s f&uh{?ﬁ) preserve the entire video footage madgiio Linda’s accident and the sweep
logs for\é@day in question despite the Hotel’s loss prevention emidagsemony that he
esﬁﬁhat he had a duty to preserve relevant evidence constitutes, at a minimum, gross
Q%gllgence See Slovin v. Target Corp., 2013 WL 840865 at *5 (citing ZupRk&.R.D. 221

&O (finding gross negligence for permitting routine recycling of tapes afteg benquestionably

QO on notice of its duty to preserve”) abie v. Norwalk Cmty. Coll., 248 F.R.D. 372, 380



(D. Conn. 2007) (finding gross negligence where there was “no evidence that the defendants did
anything to stop the routine destruction of the backup tapes after [their] obligation to preserve

arose”)).

3. Appropriate Sanctions 6oK

Under Rule 37 of the Federal Rules of Civil Procedure, courts have %(Gad
discretion to sanction a party for failing to produce or destroying relevant andzw%coverable
evidence. West v. Goodyear Tire & Rubber Co., 167 F.3d at 779 (discug@'bg court’s authority to
impose sanctions under Fed. R. Civ. P. 37 where party destroys Q@@lce in violation of court
order or under court’s inherent power in absence of court ordt%?);ejcliujitsu Ltd. v. Fed. Express

Corp., 247 F.3d at 436; Residential Funding Co806 F.S%‘ant 107. Available sanctions

N\
include, inter alia (1) an adverse inference jury ir@@%’tion; (2) a preclusion ordean(8yder

striking all or part of the pleaagys; and, (4) an ggér dismissing all or part of the action. Fed. R.

O
Civ. P. 37(b)(2)(A)(i)-(vi); 37(c)(1)(c). Ingﬁ‘dition to the sanctions set forth under Rule 37(b),
A%
Rule 37(c) authorizes sanctions of oan%rney’s fees or notice to the jury of a party’s failure to

S
provide information. Fed. R. C@/%.P. 37(c)(2).
4

Although a<(ﬁﬁding that the moving party has been prejudiced is not a prerequisite
to the imposition ofO ?:tions, Metropolitan Opera Ass’n, Inc. v. Local 100, Hotel Emps. and
Rest. Emps.quq’t/w%\nion, 212 F.R.D. 178, 229 (S.D.N.Y. 2003), adhered to on reconsideration
by, 2004 @'1943099 (S.D.N.Y. 2004), before awarding “‘more severe sanctions — such as
disﬁ@il, preclusion, or the imposition of an adverse inference — the court must consider . . .

€>Qﬁsl?ether the innocent party has suffered prejudice as a result of the loss of [relevant] evidence.”
(o

&O Williams v. New York City Transit Autt2011 WL 5024280, *8 (E.D.N.Y. 2011) (quoting

QO Pension Comm. of the Univ. of Montreal Pension Plan v. Banc of Am688&d=. Supp. 2d at



467). Proof of prejudice in this context refers to evidence from which a “reasonabt# fact

could infer that the . . . unavailable evidence would have been of the nature alleged by the party .-
Z
\\\b
C)O
Electrograph Sys., Inc., 262 F.R.D. 162, 178 (E.D.N.Y. 2009) (“where more severe sar{@isns are

affected by its destruction.” See Residential Funding Corp., 306 F.3d at 109; Scalera v.

at issug] . . . the moving party must show that the lost information would have bqu:favorable to
it") (quoting Chan v. Triple 8 Palace, Inc., 2005 WL 1925579, *7 (S.D.N.Y. 2@). When
conducting this analysis, “[c]ourts must take care to not hold[] the prejuq@ed party to too strict a
standard of proof regarding the likely contents of the destroyed [o@;vallable] evidence,
because doing so would subvert the ... purposes of the adver&e Inference, and would allow
parties who have ... destroyed evidence to profit from tgap(%estructlon.” Residential Funding
Corp., 306 F.3d at 109 (internal quotations omitt(eg{\%vhere the evidence has been destroyed or

lost through bad faith or “egregious” gross ne@@@ence, an inference may be drawn that the

missing evidence was unfavorable to th%&lpable p&thit One Commc’ns, Inc. v. Numerex

v
Corp., 271 F.R.D. 429, 438-39 (S.%Q@.Y. 2010) (citing Residential Funding Corp., 306 F.3d at
S
109; other citations omitted). @6
¥

| easily co&qﬁde that the Rileys have demonstrated that the destruction of the
sweep logs and the%%eo footage prejudiced them. As an initial mattel th&nMarriott’s
failure to exp@?he circumstances of the destruction of the evidence supports a finding that the
ewdencegﬁs destroyed through gross negligence, thus permitting an inference that the missing
evi e was unfavorable to Marriott. See Slovin, 2013 WL 840865 at *6 (defendant’s act of
&iltlng video footage of accident, using footage as settlement leverage and failing to explain why

&O it decided to preserve only a 41-second clip of the accident supported finding that video footage

QO

10



was relevanas a matter of law; “[defendant’s] behavior throughout, from the record before me,
was shocking, and sanctions are appropriate”).

In any event, | agree with the Rileys that the video footage both prior and \\\e}Q)
subsequent to Linda’s accident would be relevant to demonstrate the conditions of the&@or, how
long those conditions persisted and whether Marriott employeeachaal or constructi)éenotice
of the conditions. Similarly, the sweep logs could demonstrate whether and @&n Marriott
employees had been in the vicinity of the accident on the day in questio@which would also be
relevant to the issues of actual or constructive notice. Of course, g\t@?remse contents of the
destroyed evidence will never be known to the Rileys or the C'éurt Under such circumstances, a
finding of prejudice is warranted. Rodgers v. Rose Pargxb%nctlons Corp., 2013 WL 6002375,

*4 (E.D.N.Y. 2013) (video footage of plaintiff's ac@é%?could have shown the condition of the
stairs, whether theyere wet and whether def%@jﬁnt’s employees had cleaned them or observed
their condition; “bearing in mind the con&}eﬁs\expressed by the Second Circuit . . . that plaintiffs
not be held to too high a burden ofcgzs%z? I conclude that the video recording destroyed by
defendants would have been\/@%vant and that sanctions are therefore warranted”); Essenter v.
Cumberland Farms, Inc.~2011 WL 124505, *7 (N.D.N.Y. 2011) (plaintiff provided evidence of
weather condltlons Ohe day of the accident that tended to show that the video footage would
have been fa@c@nléﬂ Is clear that a video showing the time before, during, and after an
incident \@%Ievant to determine whatwadly happened at the moment the injury occurred”);
Dis v. Target Corp., 2005 WL 2127813, *2Z.D. Tenn. 2005) (contents of destroyed
Qféotage although unknown, was relevant to plaintiff's claims and could have supported her

&O version of eventglaintiff was thus prejudiced by its destruction); Klezmer ex rel. Desyatnik v.

QO Buynak 227 F.R.D. 43, 50-51 (E.D.N.Y. 2005) (maintenance log for day of accident was

11



relevant to the condition of the vehicle on the day of the accident and defendant’s kna/ledge

the condition, and plaintiff was prejudiced by its destruction).
Z
As with many factbound determinations, “[tjhe determination of an appropriate O\\\

sanction for spoliation, if any, is confined to the sound discretion of the trial judge, and @
assessed on a casgcase basis.” Fujitsu Ltd247 F.3d at 436 (internal citation omlt;gu) As
the Second Circuit has observed: \2\\\’

[T]he applicable sanction should be molded to serve the %
prophylactic, punitive, and remedial rationales underlyi %
doctrine. The sanction should be designed to: (1) d parties
from engaging in spoliation; (Place the risk of an eous
judgment on the party who wrongfully created th’ésrlsk and

(3) restore the prejudiced party to the same @sition he would have
been in absent the wrongful destruction o& dence by the

opposing party. Q}
West 167 F.3d at 779 (citing Kronisch v. United 5§Eﬁ) F.3d 112, 126 (2d Cir. 1998))

(internal quotation and citation omitted). &(\@
The Rileys’ submissions‘dg;zr:ot identify the precise sanction they seek. Rather,
they request that the Court * remgg? the injustice caused by defendants by ruling the evidence in
[p]laintiffs’ favor and by gran% summary judgment.” (Docket #134t I 34). The Court
interprets this reques&é%eek the striking of Marriott’s answer, or in the alternative, an adverse
inference mstrucg&
$®\5lsm|ssal of a lawsuit, or its analogue, strikenganswer, is appropriate there

is a shewing of willfulness, bad faith, or fault on the part of the sanctiomgd’ pewever,

g&is%use it is adrastic remedy ... it should be imposed only in extreme circumstances, usually

r§> after consideration of alternative, less drastic sanctions.” Occhino v. Citigroup Inc., 2005 WL

$&O
QO

2076588, *11 (E.D.N.Y. 2005) (quotingest 167 F.3d at 789-90)Similarly, an adverse

inference is a severe sanctithiat should be reserved for egregious conduct or for situations in

12
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which the loss of relevant evidence has so prejudiced the moving party that preclasion or
adverse inference is necessary to restore the moving party to its pre-loss position. See, e.g.,
Residential Funding Corp., 306 F.3d at 112 (instructing district court on remand to consider \\\ ?
monetary sanctions in lieu of adverse inference instruction if no prejudice is found); TO{{@ICG)V.
Cnty. of Suffolk2007 WL 4565160 at *9 (declining to order adverse inference instr%Ction where
the movant had “not sufficiently demonstrated that the destroyed/lost emails@e favorable” to
its case); Ddespana v. Am. Bureau of Shipping, 2007 WL 1686327, *8 (%@ N.Y. 2007) (same).
| find that the striking of Marriott’'s answer |sdaﬂrast|r\<'@8medy under the
circumstances of this case and conclude that an adverse mfefénce instruction is both appropriate
and sufficient to deter Marriott from similéuture conduct,@tQ/(ghlft the risk of an erroneous
judgment to Marriott and to restore the Ril’egesitio&iﬁ%his litigation. See Slovia013 WL
840865 at *6 (declining to strike answer, but o@l@nng adverse inference instruction as sanction
for defendant’s destruction of video foot%aé depicting plaintiff's accigRilgers v. Rose
Party Functions Corp., 2013 WL G%Q@S)\;S at *4 (“an adverse inference instruction advising the
jurors that they may infer tha\/ﬁ? video recording would have corroborated pkadtéhations
and rebutted defendant &Jssertlons will suffice to restore plaintiff to the position she would have
been in had the rec%ﬁ’ng been preserved”); Kravtsov v. Town of Greenburgh, 2012 WL
2719663, *6 @&}5\§.\N.Y. 2012) (declining to impose default judgment and preclusion sanctions for
defenda@@destruction of video footage; “adverse inference instruction . . . is appropriate here[;]
[i]t Wdeter [d]efendants and their attorney from engaging in or allowing spoliation of
&/ldence . it plasethe risk of an erroneous judgment on [d]efendants . . . [and] [i]t will also

&O restore [p]laintiff to the position he would have been in absent the destruction of the video”);

QO Essenter v. Cumberland Farms, Inc., 2011 WL 124505 at *7 (“the Court finds that [p]laintiffs

13



are entitled to an adverse inference permitting the jury to infer that the misseogayid was
unfavorable to [d]efendant”). The adverse inference will permit, but not require, the factfinder to .-
infer that the missing video footage would have been favorable to the Rileys and unfavorabl%ib ?
Marriott. See DeMeo v. Tuck&09 F. App’x 16, 19 (2d Cir. 2013)efecting plaintiff's K&oﬁ

contention that adverse inference should have been mandated rather than simply(germitted where

relevant evidence had been lost or destroyed; “courts have ‘wide discretion’ {Q&)rmulatlng

sanctions”) (quoting Reil] 181 F.3d at 267). ®
\O
C}\Q
%)
I. Rileys Motion for Summary Judgment \$«
The Rileysseek partial summaryjudgmengﬂ/%eir favor on the issue of liability
N\

(Docket # 31). Conceding that issues of negliger@(‘gﬁd proximate cause are typicalfgrissues

the jury, the Rileys nevertheless contend thaé@o/issues of fact exist in this case precluding the
Court from awarding judgment in their fag&(\on the issue of ligbil{Docket # 31-11 at 2).

According to the Rileys, no questlom@xr&tat Marriott owed them a duty to take reasonable
precautions to protect them f@ﬂ%easonable risk of physical injuryid.(at 6). The Rileys

maintain that the undlsp&(gd evidence demonstrates that it was raining on the day of the accident,
the area of the acmglgﬁ'it was covered in wated Marriott did not remove the water or warn the
Rileys of the b@ltlon I4. at 78). In addition, the Rileysnaintain that there is no issue of fact
thatLind@r?juries were caused by her falld.(at 1611). Finally, theyargue that even if

dlsregﬁés of fact existed as to the conditions, they are nevertheless entitled to judgment on liability

Q%cause Marrib destroyed evidence that would have demonstrated both the nature of the

&O conditions and whether Marriott had knowledge of those conditiddsat(8-9).

QO
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Marriott counters that genuine issues of material fact preclude summary

judgment. (Docket # 33-5). Marriatbncedes that it was obligated to take reasonable measures .-
<
to protect the Rileys from unreasonable risks on its property, but maintains that issues of fac&\\

exist concerning whether Marriott breached that duity. at 45). According to Marmott, ther@o

are fact issues concerning the amount of water that was on the floor, the length ofqg(me that it had
been on the floor prior to the accident, and whether Marriott had knowledgel(g&\ft q). In

addition, Marriott contends that Linda’s comparative negligence must b%épnsmered and
precludes summary resolution of liability issuelsl. &t 7). Marriott dQ&@c%Ot address the Rileys’
contention that no issues of faotist as to whether Linda’s fall c?a%sed her injuries.

A. Factual Background \/(b

@
Neither party has complied with thisﬁ'@%ct’s Local Rules requiring the movant

to submit a statement of material facts and th%opposmg party to submit an opposing statement of
facts. See W.D.N.Y. Local Rule 56(a)((1?a))fz§‘rhe parties’ failres complicate this Court’s

review and resolution of the pendlréq@]otlon by requiring the Court to comb the evidence
submitted by the parties to id{/mﬁ?y the relevant facts. ;Timesfacts recited herein are taken

from the deposition testi <r@(fny and other exhibits submitted by the parties.

QESI‘Ievs Testimony

Q@a testified that it was raining when she awoke on the morning of her accident.
(Docket @ 2 at 5) The Rileys ate breakfast in their room and then decided to drive to the other
S|d%§&‘§e island in the hopes that the weather would be better in thatldre&.6). They left
Q;Fle Hotel around lunchtime and drove to Makeeadh, approximately fortffve minutes away.

&O (Id.). It was raining there too, and the Rileys stayed at the beach for approximately forty minutes

QO
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before traveling back to the Hotelld(at 7). They arrived at that Hotel at about 4:00 p.m. and

parked their rental car in the pargigarage at the Hotelld().
According to Linda, it was still raining outside and the wind was blowikdy). ( \\\e}Q)

Linda and her husband entered the elevator attached to the parking garage in order toﬁ@%cend to

the main floor. Id.). Linda testified that her husband exited the elevator first and s)?)efollowed.

(Id. at #8). According to Linda, she took one step out of the elevator and imngé?iiately slipped,

falling to the ground. I4.). Linda immediately felt a sharp pain in her rigl@nkle and chlf. (
O

at 9). At the time of the accident, Linda was wearing shorts, a togé{’% a pair of flip-foh. (
O

7.9). K@
&ﬁ
Linda testified that she did not notice anyé/vez(}er in the elevator before she exited.
(Id. at 8). According to Linda, she did not look at&@é%oor outside the elevator before stepping
out and did not see the water on the floor be&@e/she fdllat(10). Linda testified that she did
not notice the water until she was alrea(w:én the ground and the water began soaking her shorts.
v
(Id.). While seated on the ground Iq&nla did not observe any warning or wet floor sajns. (
Linda testified that it was still rab(?lng and windy at the time of her accidé&h). Prior to the
Q)
accident, Linda had usege “elevator approximately fiftymes and had never observed standing
)
water in the parkingcggrageld(at 11).
O
,@&r the accident, Marriott staff, including housekeeping and security staff, came
%)
to assis\;@ Rileys.ld. at 9). Linda was unable to stand, and the Hotel staff brought her a
%@halr and icepackld( at 10). Shortly thereafter, the Rileys sought medical treatment for
anda sinjuries. [d. at 14). They met with Dr. Estin at the Doctors on Call located in a
&O neighboring hotel. Id. at 11 14). Estin xrayed Linda’s ankle, wrapped it in an Ace bandage,

QO and provided her crutches and pain medicatiteh. at 14). Approximately three days later, the
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Rileys returned to the Doctors on Call and met with Dr. Liu because Linda bguateaking
tingling and numbness in her ledd.(at 15). Linda underwent an ultrasound and a furthewyx-
(Id.). The xray revealed a spiral fracture of her fibul#d.) Liu fitted Linda with a knee
immobilizerto permit her to travel home to Rochester, New Yol#. at 1516). Once she KKoK
returned home, Linda met with her doctor’s assistant, who confirmed the fracture %med Linda
with a boot and recommended physical therapgy. at 16). \2\\\’
According to Linda, continued tingling and numbnesscmkho octor Dr.
Stefanich(“Stefanich”) to refer her to Dr. Alaim@¢‘Alaimo”), a neuro@@t Id. at 1718).
According to Linda, Alaimo performed a nerve induction on héﬁ\leg and determined that she had
suffered nerve damageld(at 18). Linda returned to Steéan:%h, whoragal that the nerve
damage was permanentd.(at 19). $‘(\Q}
The testimony of Linda’s husba@rtgl/(“James”) was generally consistent with hers.
(Docket # 31-3). He testified that the co previously had been to the Hotel on six or seven
different occasions.Id. at 3). Te we@%\e/r was rainy and winthe morning of the accident
(Id.). According to James, th{/@f?uple returned to the Hotel from MakesehBat
approximately 4:00 p. m{E('f They entered the elevator to descend to the main lddeht (
3-4). James testlfle@ﬁﬁat he exited the elevator firstaftelr takingapproximately four steps,
heard a comrQ/N%n from behindd.(at 4). He turned and observed Linda on the ground with
her nght\l@@underneath hend.). According to James, his wife appeared to be in pain and was
ag@to stand.Id.).
Q, James testified that when he exited the eleya®did not notice any warning
\O(z> signs and did not notice the condition of the flodd.)( After exiting, he noticed that water had

$(\

QO accumulated on the floor and that the cement flooring was very smaatlat 45). At the time
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of Linda’s accident, James testified, it was still raining and wintti..a 4). Marriott

employees responded to the scene to assist tHdh. According to Jams, the staff arranged
Q)
for a wheelchair. I(l. at 45). In addition, an employee arrived with a broom and began O\b
@,
\
&

2. Marriott Employees’ Testimony ,00

sweeping the water off of the cement surfadd. &t 5).

Reyma Alejandro (“Alejandro”) testified that she was employed\éé}a housekeeper
and had just ended her shift when she observed Lalida(Docket # 33 at @b) According
to Alejandro, the weather that day was cloudy and it “drizzled” forQ@‘?of the tthyat (
10-11). Alejandro testified that she observed Linda take one §(nep out of the elevator and then
slip and fdl. (ld. at 11). According to Alejandro, the roor@W?s a “little” wet from the rebat
wasn't “that wet.” [d. at 12). Afterwitnessingthe f%‘@q"ejandro asked Linda if she was all
right and told her co-worker to call loss prever@gokﬂ &t 12-13). Alejandro waited with the
Rileys until security personnel arrivedt, w&ﬁ% point she left the scendd.(at 1314).

Robert Burger (Burg%(@was the security sup@awan duty at the time of
Linda’s accident on January {0/3(3011 (Docket 8 3856). According to Burger, his
responsibilities mcludedﬁeﬁtrollmg the grounds for safety, responding to first aid calls and
managing property @5& was lost and founid. &t 7). Burger testified that he had received
training in fII’S{/EE CPR and security responsibilities, including how to patrol the grounds for
safety h@ds Id. at 8). According to Burger, he had been trained when observing slippery
surg&s to immediately notify housekeeping to clean liquids collected on walking surfaces.

eﬁd

$&O Burger responded to a first aid call at the Hotel in January 20d.1at 810).

Q According to Burger, when he arrived at the accident scene seeveld Linda sitting on the
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floor just outside of the elevatorld(). Burger did not observe any cones or wet floor siglts. (
at 13-14). Burger testified that it was rainy and windy and the floor was wet when he arrived
(Id. at 10). Linda told Burger that she had slipped and fallen after stepping out of the elevatog\\ ?
and that she was unable to stanid. 4t 11). Burger noticed that Linda was wearing rubbe&oK
“slippers” that had a strap on the front but no strap on the b&tkat {2). ’(}Q(O

Burger testified that he arranged famwheelchair and icepack an(igr}?ormed the
Rileys that there was a doctor’s office nearhig. &t 1). Burger also calledcsk)usekeeplng and

instructed them to clean the floor and to place wet floor signs in thga?ea of the acétextt. (
14-15). ’\Q’
Q
Although Burger did not generally recall t%&ﬁeather earlier in the day, he did
recall that a significant and sudden “downpour” o$m~r?’ed at approximately 4:00 p.m. that day.
(Id. at 13). Wind accompanied the downpour @ccordlng to Burgpk). Burger testified that
the wind was blowing the rain onto the f@’&' where Linda fell and that he observed
approximately one-eighth of an mcf(&\v/vater on the flotd.).( According to Burger, the water
appeared to be rainwater tha{/l@% been blown by the wididat (L5). The floor area, Burger
testified, consisted of be&e concrete and had a smooth finghat 21). According to Burger,
he checked the surO@)(?é of the floor and did not consider it to be slipperat 2223). At the
time, he was @ng shoes with non-slip solédg.).(
\$\$@Burger considered the area where the accident occurred to be in a safe condition
ddif\ewously had never observed water in the atdaat(2122). According to Burger, the
Q)%y of Linda’s fallwas the first time that he had ever observed windbl@imon that area of

&O the floor. (d.). Burger testified that he typically traverses that area approximately four times

QO each kift and had nevedbefore observed the floor to be wet during rainy weather conditions.
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(Id. at 22). According to Burger, he had walked through that area approximatelfivierty-

minutes before the accidenfd. at 23.
Romero, the Hotel's security director, testified that he is responsible for trainig)g\\ ?

security and housekeeping staff on the proper response to dangerous or wet floor cong{'cﬁans.

(Docket # 33-4 at 16-17). According to Romero, all Hotel associates attend a mor;gtﬂy training

session for prevention of slips, trips and falllel. &t 18). Romero testified that a@ﬂotel staff

are trained to call housekeeping immediately if they observe wet condltlgsk on the litbpr. (
Romero testified that the Hotel staff also receives w@gmrd training. I¢. at

19). According to Romero, there are particular areas through’%t the Hotel that the staff are

trained to monitor during stormy conditiondd.}. If any mgﬂ%er of the staff identifies

accumulating water, they are instructed to remov &water immediatéfylace wet floor

signs. (d. at 19, 30-31). According to Romer%ﬁne area where Linda fell was not an area that

was routinely patrolled during rainy wea&@td @t 19). Romero testified that he was not aware

of water accumlating in that area an?’t\o/ Linda’s accidentd. @t 1920). Indeed, Romero

testified, he was not aware o@? drainage problems in that area prior to Linda'klfadt. 20).
Patricio Na&g (“Nava”), the Director of Services at the Hotel, testified that Hotel

staff was trained to @Snltor ground conditions at the Hotel during inclement weather. (Docket

## 311 at ZQ/@ 7 at 2). During very heavy rains, Nava testified, Hotel staff might use sand

bags to\$ @rb accumulated rainwater. (Docket # 37-1 at 2). According to Nava, Hotel staff are

dlregféd to walk the grounds of the Hotel to check for any areas of accumulated datatr2)(

ava testified that one of the areas thahanitored is the area outside of the elevator where

(o
O i
& Linda fell. (d. at 4).

QO
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According to Nava, the floor ithé area where Linda fell is pitched towards the
elevators so that rainwater sidown the sidewalk towards the elevatotd. &t 3. Nava
Z
testified that he observed the video footage of Linda’s accident and could tell that the floor was®

@)

wet. (d.at5). According to Nava, the floor in that area would be slippery under thoseéo*
conditions. [d. at . Q}Q\Q/
Janelito Corpuz (“Corpuz”), the Hotel's assistant chief engjmes!xig&j that his
duties included overseeing the maintenance of the Hotel property and gég\mds including
painting, plumbing andaintenance of appliances, fixtures and Iau@y equipment. (Docket
# 314 at 58). Corpuz vas also responsible for maintaining the’?ﬂotel walkways and ensuring

that they were rcslippery, cracked or obstructedd.(at S)Q&g?puz testified that the Hotel

walkways are made of concrete, flagstone or slat@h% are pre-texturized, ensurintypa non-s

surface. Id. at8-9). @6/
According to Corpuz, after Yanda’s accidetiite floor where she fell was painted
v
with an epoxy-based flooring paint o({ls"ﬂtaining silicon substrate sdhdat (12-14). The paint,

9
Corpuz testified, supplement@(ﬂe original substrate of the floor, which contained salt to make

the surface gritty. I¢. at g 15) According to Corpuz, the floor was painted because
“someone” had fallﬂcrh that aredd.(at 14).
0§ uz testified that he was unaware of any other accidents in the same area,
aIthoughQ@was aware that water had accumulated in that area on prior occasions during heavy
raer@(d at 1517). According to Corpuz, when that happened, water tubes would be used to
QQmove the excess water and wet floor signs or cones would be placed on the floor in the area.
&O (Id. at 1718). Corpuz testified that such measures were necessary only during “heavy, heavy

QO storms.” (d.). Corpuz also testified that housekeeping staff often used squeegees or brooms to
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remove excess water and he never observed a mat placed in the area where Lindaatell. (

19-20).
Q)

N

@)

that he could not determine from viewing the video whether the surface of the floor wag@ppery.

Corpuz viewed the video footage of Lingl@ccident. I{l. at 20). He testified

(Id. at 15). Nor could he determine the amount of water on the floor or whether it %@d rained
heavily or lightly on the day of the accidentd.(at 19). According to Corpuz, th@b\bnditions

depicted in the video footage would have warranted wet floor cottesat 2(@
O
3. Opinion from Independent Medical Examiner\{\(\O
O

. : <. .
At the request of Marriott’s counsel, Linda was é§ﬁm|ned by Louis Medved

(“Medved”), MD, an independent neurologist, on July 9, 20?3 (Docket # 31-10 at 8-9).
Medved interviewed her to learn about her acmd@(b%d the treatmématidshexeived in Hawaii
and Rochester.ld. at 310). According to Me%\@d s report, Linda was treated by Stefanich, her
orthopedist, and aldoy Alaimo, her neuroéié(i;t.ld.). According to Medved, Alaimo

v
conducted electrodiagnostic studieosq{?/hich confirmed that Linda had a peroneal nerve injury

(Id.). Linda reportedly continée;a%?) experience symptoms from the nerve injury, including
pressire sensation in he&L{rge toe and numbness in her right foot, and cramping, diminished toe
mobility and throbbo' in her foot.Id. at 10.

gﬁ\n examination, Medved noted mild weakness in her right anterior tibialis and
extensor Iius longus musclescompanied by some fatigue and giveaw#y.). (Medved
notg&wormal strength in her right posterior tibialis and peroneus muscles, as well as in her
Qﬁommal muscles of her lower right extremityd.j. In addition, he noted that Lindeas able

&O to rise on her heels, although she had a patrtial foot drop, and had no difficulty rising on her toes,

QO although she did have a slight steppage géit). (Upon sensory examination, Lind&pressed
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diminished pin and light touch in the dorsal aspect of her right foot and taesirah's was
positive over her right fibular headld().

Medved reviewed Linda’s medical history, her responses to discovery demanda;\\ ?
and the transcripts of depositions of Linda and Jamdsat(12). Medved also reviewed ig@*
of Linda’s right tibia and fibula, and therays taken while the Rileys were in Hawaiicj&}
Medved concurred with the radiologist’s interpretation that Linda had suffereQé\“proxmal right
fibular fracture. id.). @

O

Medved opined that Linda suffered from right peron@\%europathy involving the
deep peroneal nenand thesuperficial sensory branchld). Accéﬁggg to Medved, her
condition developed after her accident at the Hotel.). (Med,%d opined that the location of
her nerve injury correlates to the fracture Linda s&’@qﬁed to her fibdla. Accordingly,
Medved opined that there is a causal connect@n between her injuries and the accident at the
Hotel. (d.). Medved further opined thatéfzﬁda continued to suffer from mild sensory motor
deficit and residual weakness in he(frght foot, along with a partial foot drop with heel walk, and
sensory loss in her peroneal {@%ory distributidoh). (Accordingly, Medved concurred with

Stefanich’s conclusion t@lenda s condition was permanedt). (

QESI‘Ievs Expert Report

ﬂv?Rlleys retained Allan D. Snyder (“Snyder”) to provide his opinion concerning
the relev&u’ﬁ\standard of care and the relevant customs and practices of reasonable and prudent
proBéf\y owners and managers under the circumstances presented in this case. (Doglet # 31-
Q@) Snyder reviewed the complaint, the video recording, the deposition testimony and
&O discovery. [d. at 18). In his report, Snyder recounted the underlying facts of the accident,

QO including Linda’s testimony that it had been raining most of the day and testimony from Marriott
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employees that wet floor signs were stored location approximately two minutes walking

distance” from the accident siteld.).
6@

N
@)

reasonable and prudent manner consistent with the intended use of the walking surfac&@*at the

Snyder opined that Linda was using the walking surfaces of the Hotel in a

Hotel. (d. at 19). Snyder further opined that because the area where Linda fell opg:ned to the
outside, Marriott knew or should have known that water from rain would accu@ﬁlate on the
walking surface. I¢. at 20). Further, according to Snyder, it was unreasO ble for Marriott to
permit water to accumulate on an area that is a known path of traygl\%r its gleektsSriyder
opined that Marriott failed to increase the sigsistance of the suffx%:oe of the floor outside the
elevator, did not place naslip mats outside the elevator %Nafﬁailed to exercise reasonable and
prudent care in inspecting and maintainingdhea. @\\Qf}ccording to Snyder, noslip

coatings are readily available to reduce the sé@p/eriness of concrete surfdges-ufther,

Snyder opined that Marriott had a duty t&@arn its guests of the accumulation of water on the

A%
walking surfaces ahe Hote] but faileghto place any wet floor signs or cones on the concrete

floor outside of the eIevator.I(x\)/(?)%%
Accordmg(@ Snyder Marriott had a duty to its guests to maintain the Hotel in a
condition that is saf%ﬁir its intended use and had a duty to anticipate areas where Hotel guests
could be expe@é%l to walkld( at 21). Snyder opined that Marriott breached its duty to the
Rileys %@)ﬂng to remedy a dangerous condition of which it was aware or should have been
%fé\and that the acciddikely could have been prevented had Marriott exercised reasonable

&ld prudent care.ld)). Snyder opined that the accumulation of water outside of the elevator

&O was the proximate causelahda’s injury. (d.).

QO
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B. Discussion

Summary judgment is appropriate “if the movant shows that there is no genuine -
<

s
O

Fed.R. Civ. P. 56(a). In reaching this determination, the court must assess whether thg@are any

dispute as to any material fact and the movant is entitled to judgment as a matter of law.”

disputed material facts and, in so doing, must resolve all ambiguities and draw alléeasonable
inferences against the moving party. Anderson v. Liberty Lobby, Inc., 477 U\§§’242, 248-49
(1986); Coach Leatherware Co., Inc. v. AnnTaylor, Inc., 933 F.2d 162, J@S -67 (2d Cir. 1991). A
fact is “material” only if it has some effect on the outcome of the sgt@\ Anderson v. Liberty
Lobby, Inc., 477 U.S. at 248; Konikoff v. Prudential Ins. Co. ofss‘m 234 F.3d 92, 97 (2d Cir.
2000). A dispute regarding a material fact is genuine “%ﬁ@ewdence Is such that a reasonable
jury could return a verdict for the nonmoving part&‘og’nderson, 477 U.S. at 248; see also
Konikoff v. Prudential Ins. Co. of Am., 234 F. %at 97.

The moving party bears th&ﬁltlal burden of demonstrating the absence of a

v
genuine issue of material fact, afteéqﬁhich the-nmving party must come forward with

sufficient evidence to suppor@%%ry verdict in its favor; the motion will not be defeated based
upon conjecture, surmlsg\gr the existence of “metaphysical doubt” concerning the facts. Bryant
v. Maffuccj 923 F. 2%&79 982 (2d Cir. 1991) (citing Matsushita Elec. Indus. Co., Ltd. v. Zenith
Radio Corp., Q§U S. 574, 586 (1986)). The party seeking to avoid summary judgment “mus
do more $§n make broad factual allegations and invoke the appropriate statute. The [party]
8@50 show, by affidavits or as otherwise provided in Rule 56 . . . , that there are specific

Q?actual issues that can only be resolved at tri@idlon v. Coughlin, 58 F.3d 865, 872 (2d Cir.

&O 1995); see also Driscoll v. Townsend, 60 F. Supp. 2d 78, 80 (W.D.N.Y. 1999).

QO
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QO

As the Second Circuit has explained:

[T]he trial court’s task at the summary judgment motion stage of

the litigation is carefully limited to discerning whether there are . GQ)
any genuine issues of material fact to be tried, not to deciding O\\\
them. Its duty, in short, is confined at this point to issuding; it @)

does not extend to issue-resolution . . .. [I]t must be kept in mind K‘O&

that only by reference to the substantive law can it be determined
whether a disputed fact is material to the resolution of the dispute. ,00

<
Gallo v. Prudential Residential Serv., Ltd. P’ship, 22 F.3d 1219, 1224 (2d Cin*@94).

Under Hawaii law, in order to prevail on a negligence qlah@laintiff must
O

prove the following:

(1)

(2)

®3)

(4)

9
\(\0
O
A duty, or obligation, recognized by the Iaﬁv,@requiring the
[defendant] to conform to a certain startiard of conduct, for

the protection of others against unr@ onable risks[;]

A failure on the [defendant’s] to conform to the
standard required: a breach the duty[;]

A reasonably close ¢ l(&l connection between thegucon
and the resulting in'@g[; and]

v
Actual loss or ggﬁhage resulting to the interests of another.

Knodle v. Waikiki Gateway r@/@? Inc., 742 P.2d 377, 368 1987).
Q

Premises g@ers owe a “duty to use reasonable care for the safety of all persons

reasonably annoma@&’to be upon the premisBgkard v. City & Cnty. of Honolulu, 452 P.2d

445, 446 K—Ia\/\\/&w) Hawaii law recognizes that a hotel has a special relationship with its

guests t@tect them from unreasonable risks of physical harm. Knodle v. Waikiki Gateway

ts(ﬁnc 742 P.2d at 384 (“[w]hen the relation is a special one of innkeeper and guest, the

Q%rmer is under a duty to take reasonable action to protect the latter against unreasonable risk of

&0 physical harm”) (citing Restateme@gcond) of Tort§ 314A (1965)).

26



This duty requires a hotel owner to take reasonable steps to eliminate, or

adequately warn users against, conditions posing an unreasonable risk of harm, if the hotel owner .-

<
knows or should have known of the unreasonable risk. See Corbett v. Assamtofelyp \\\e>

Owners of Wailua Bayview Apartmeni3g2 P.2d 693, 695 (Haw. 1989)f @ condition eX|st¢oK
upon the land which poses an unreasonable risk of harm to persons using the Ian%:then the
possessor of the land, if the possessor knows, or should have known of the @%asonable risk,
owes a duty to the persons using the land to take reasonable steps to g inate the unreasonable
risk, or adequately warn the users against it”). Thus, in order to t\%\ﬁgl\d liable for a dangerous
condition, the hotel owner must have “been put on actual or céﬁstructlve notice of the unsafe
condition or defect.” Harris v. Staté23 P.2d 446, 448 (I%aw?Ct. App. 1981).

Both parties agree that Marriott had@‘@%%y to use reasonable care to protect the
Rileysfrom unreasonable risks of harm existi&@én the Hotel property. (Docket #4a88-
335 at 45). Further, the Rileys seek on}gzéartial summary judgment, leaving the issue of
damages for the factfinder. (Dock%(@zll-ll at 6).

1. Breach Qf D%tv

QY
The |ssue@{ Tether a duty of care exists is a question of law for the court,

although the issue Qgsflhether that duty was breached is generally a question for the jury.
Nam Soon Je\/ \.445 Seaside, Inc., 2013 WL 43184& (FbHaw. 2013). The question of
whether Q@&;{rty has breached its duty of care is “bounded by the forseeable range gfidanger
K8®§)tlng Bidar v. Amfac, Inc., 669 P.2d 154, 159 (Haw. 1983)), and the question of
Qféreseeablllty of danger in the context of a breawti the reasonadiess of a party’s response to

&O that danger are fact questions that generally are not “susceptible of summary judgment.” 1d.

QO (quoting Henderson v. Prof'| Coatings Corp., 819 P.2d 84, 92 (Haw. 1991)). “In other words
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‘what is reasonable anchreasonable and whether the defendant’s conduct was reasonable in the

circumstances are for the jury to decide.” (guoting Knodle742 P.2d at 384).
The Rileys maintain that they have established that Marriott breached its duty @ ?

care to the Reys. According to the Rileys, there is no issue of fact that the floor was we{(ﬁom

rainwater because all of the witnesses testified that the floor was wet and the vide%(footage

demonstrates that the floor was wet. (Docket # 31-11 at 4, 7). Further, the IQ@S/S contend that

their expert has opined that Marriott unreasonably permitted water to a ulate on walking
\O
surfaces at the Hotelld( at 7). According to the Rileys, the eviden@emonstrates that
@)

Marriott employees failed to remedy the dangerusdition by uéﬁ% floor mats and failed to

warn its guests of the dangerous condition through usegotz@ones or wet floor kigas7-9).

The Rileys maintain that they do not have to dem@@%&ate how much water had accumulated on
the floor because gramount would represent @ﬁngerous condition. (Docket # 34 at 1 11).

any event, the Rileys maintain that thelréﬁllt)qtcantlfy the amount of water on the floor has
been impeded by Marriott’s destrugqgh\;)f the video footatge). (

Matrriott conten({;ﬁ(ﬁ’at the Rileys have failed to establish their entitlement to
summary judgment. Ac&gfdlng to Marriott, the Rileys have not established that the condition of
the floor was unreaggg‘fably dangerous, the length of time the conditions existed or that Marriott
had knowled%e;o?the conditions. (Docket # 33-5 at 6). With respect to the condition of the
floor, Maxgidtt maintains that Alejandravho witnessed the accident, testified that the floor was
“n(ib{fs\at wet.” (d.). Further, according to Marriott, Burger testified that the floor was not
6®§:’\ppery. (d.). Finally, Marriott maintains that the video footage of the accident demonstrates

&O that several individuals traversed the same area without fallidg. Regarding the length of

QO time that the conditions existed, Matt contends that Burger’s testimony that there was a
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“downpour” moments before the accident suggests that the conditions had not existed for long.
(Id.). Marriott also maintains that summary judgment is inappropriataibedanda was
comparatively negligent.Id. at 7).

Having reviewed the evidence submitted by both parties, | agree with Ma&qf)tt
that factual issues preclude summary resolution of the issue of Marriott’s breach %Qt»s duty of
care. The Rileys have come forward with evidence including their testimony\a\}l\érriott
employees’ testimony, video footage and an expert to demonstrate a dO erous condition existed
at the Hotel and that the Hotel knew or should have known of theQ@nEerous condition. In
response, Maiott has demonstrated that factual issues exist cc’ﬁscermng the amount of water that
had accumulated on the floor, the length of time that th%‘\ﬁ%ter had remained on the floor, and
whether Marriott employees knew thadter someti@@\%ccumulated in that area during

inclement weather. 6/

Q

N
| agree with the Rileys thabﬂ% destroyed video footage might have assisted them

v
in establising the conditions of theé{a%r, the length of time the conditions existed and whether

Marriott employees had actugl/@%?wledge of them. Yet, as | concluded above, the appropriate
sanction for the destruc&ﬁ of the video is to permit the factfinder to infer that the destroyed
footage would have@&pported the Rileys’ version of the fdttee factfinder determines that

such an |nfer§fl£ Is appropriate, that evidence will be weighed, along with other evidence that
the factfl&g%r determines to be credible. Accordingly, | conclude that the destruction of the

wd%&ioes not warrant granting summary judgment in the Rileys’ favor and that factual disputes

Q&ncernmg the conditions of the floor at the Hotel preclude summary resolution of this issue.
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2. Causation
The Rileys contend that they have established that there are no factuakdispute
concerning the nature and severity of Linda’s injuries and that the injuries were caused by hg’\\\be)
fall. (Docket #31-11 at 10-11). Marriott’s opposition papers do not address the Rileys’éoK
contentions on these issues. (Docket # 33). Although Marriott’s failure to opposqutn's argument
does not alone warrant summary judgment, see Levitant v. City of New Yoeran Res. Admin.,
558 F. App’x 26, 30 (2d Cir. 2014), | conclude thHa Rileys have establisO that there are no
issues of fact that her fall caused her injuries and that her |njur|es\6{:leo\permanent
The Rileys have submitted the opinion of Medve’& the independent examining
physician. Medved opined that Linda suffered from “ngéﬂferoneal neuropathy involving deep
peroneal nerve as well as superficial sensory bra&&ﬁg%nd that she had a “residual mild sensory
motor deficit in her right lower extremity with @Id residual weakness in dorsiflexion of the right
foot and great toe, partial foot drop with g&l walk, and sensory loss in the peroneal sensory
distribution.” (Docket # 31-10 at 120{.\@k</:cording to Medved, Linda’s prognosis for additional
recovery was poor, and he tig/@%pined that her injuries were permaddentMgdved
determined that Linda’s&gﬁdition developed after she broke her leg when she fell and that her
nerve damage corroggﬁ’ed to the fracture in her lih). (Accordingly, Medved opined that the
fall caused Ll@/laz injuries.ld.).
\$\$ Marriott has not opposed this portion of the Rileys’ motion, and nothing in the
recgﬁcreates an issue fact with respect to either the nature and severity of Linda’s injuries or
Qﬁedved s opinion that the fall caused those injuries. Accordingly, | conclude that the &deys

&O entitled to summary judgment on both of those issues. In reaching this conclusion, the Court is

QO not making any determination as to whether Marriott was negligent, whether that negligence was
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a “substantial factor” in causing Linda to fall, or whether Linda was compdsatiggligent.

Knodle 742 P.2d at 386 (under Hawaii law, a defendant’s negligence is considered to have
<
caused a plaintiff's injuries if the defendant’s negligence was “a substantial factor in causing&ﬁe

@)
plaintiff's injuries”) (quoting Mitchell v. Branch363 P.2d 969, 973 (Haw. 1961)). Those i@@les

must be determined by the factfinder. ’OQ

&

CONCLUSION @
O
For the foregoing reasonsetplaintiffs’ motion for sang@%s and for summary
judgment Docket # 31) is GRANTED in part and DENIED m\&’ﬂ‘t Plaintiffs are entitled to
an adverse inference instruction with respect to the desémz{lon of relevant portions of the video
recording and the sweep sheets. Plaintiffs have @%nstrated that there are no issues of fact that
Linda’s fall caused her injuries or as to the n%@r/e and severity of her injuries. A trial date

O
status conference W be held with the ungésigned at 2310 U.S. Courthouse, 100 State Street,

v
Rochester, New York obecember 9(@014 d:00 p.m.
%%
IT IS SO ORDERED. <
¥
/
OO(Q s/Marian W. Payson
\Q\Oq MARIAN W. PAYSON
N/ United States Magistrate Judge
¥

&

Dated: Rochester, New York
c)(QSeptembeQS, 2014

31





